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I. THE EUROPEAN DODO



Persisting decline with some

sparks of hope?



The European dodo?



Extinction by inaction?



Deathbed conservation & money 

down the drain?



Who willl miss the hamster 

anaway?



Better off in urban environments?



II.  WASN’T THE WILD HAMSTER A 

STRICTLY PROTECTED SPECIES?



EU Habitats Directive (1992)



Strict protection



Derogations?



III.  WHY DIDN’T WE SUCCEED IN 

SAVING THE HAMSTER?



(1) Failure to timely transpose the

system of strict protection

• ‘In the light of the foregoing, it must be held that the Greek 

Government did not adopt a legal framework within the prescribed 

time-limit which was capable of ensuring strict protection for the sea 

turtle Caretta caretta against any deliberate disturbance during the 

breeding period and against any deterioration or destruction of its 

breeding sites. Consequently, the Commission's application must be 

granted on this point.’ (CJEU C-133/00)



(2) Law in books vs on the ground

• law in books vs on the ground: ‘The Court has already held that the 
transposition of that provision requires the Member States not only to 
adopt a comprehensive legislative framework but also to implement 
practical and specific protection measures in that regard and that the 
system of strict protection presupposes the adoption of coherent and 
coordinated measures of a preventive nature’

• effective protection: ‘A collection of legal instruments does not 
constitute a comprehensive legislative and regulatory framework 
when those instruments do not prevent breaches of the prohibition on 
deterioration laid down in Article 6(2) of Directive 92/43 or when the 
instruments must regularly be supplemented so that the protection 
required by Article 12 of the directive can be ensured’ (CJEU – C-
504/14)



(3) Incorrect application

• Destruction and deterioration of breeding sites: ‘By not 

limiting the prohibition laid down in Article 12(1)(d) of the 

Directive to deliberate acts, which it has done in respect of acts 

referred to in Article 12(1)(a) to (c), the Community legislature 

has demonstrated its intention to give breeding grounds or 

resting places increased protection against acts causing their 

deterioration or destruction. Given the importance of the 

objectives of protecting biodiversity which the Directive aims 

to achieve, it is by no means disproportionate that the 

prohibition laid down in Article 12(1)(d) is not limited to 

deliberate acts.’ (CJEU – C-98/03)



(4) Lack of comprehensive

planning?

• Concrete and effective action plans: ‘In the present case, the 

existence of a network of full-time rangers and officers responsible 

for monitoring and protecting species does not, in itself, demonstrate

effective implementation of the system of strict protection for all of

the species listed in Annex IV(a) to Directive 92/43 that occur in 

Ireland.  As pointed out by the Advocate General, those species are 

not covered by an appropriate monitoring system, with the exception 

of the horseshoe bat, the natterjack toad and the leatherback turtle, 

given the limited numbers of the latter species in Irish waters. Such is 

the case for the otter, the Kerry slug, various species of bats other 

than the horseshoe bat, and cetaceans, as is apparent from paragraphs 

20 to 24 of this judgment’ (C-183/05)



(5) Bad enforcement and lack of 

effective legal protection

• ’The referring court finds that, on the basis of
domestic law, an environmental protection 
organisation is not entitled to rely on 
infringement of the law for the protection of 
water and nature or on the precautionary 
principle laid down in point (2) of the first 
sentence of Paragraph 5(1) of the BImSchG, as 
those provisions do not confer rights on 
individuals for the purposes of point (1) of 
Paragraph 2(1) and point (1) of Paragraph 2(5) of 
the UmwRG. (CJEU C-115/09)



IV.  LEGITIMACY ISSUES?



(1) Shifting baseline syndrome?



(2) Only when the EU Commission takes 

up its role as guardian things change?



(3) … and threatens with fines?



(4) Ambitions are set too low?



(5) … only to stave off imminent 

extinction?



(6) CAP has to change anyway?



V.  IS THERE A BINDING DUTY TO 

SAVE THE WILD HAMSTER AT ALL 

COSTS?



1) Effective protection

• Temporal scope: ‘protection also extends to breeding sites which are 

no longer occupied where there is a sufficiently high probability that 

that animal species will return to those sites’ (C-357/20)

• Territorial scope: ‘the term ‘breeding site’ also includes the 

surroundings of that site where those surroundings are necessary for the 

protected animal species listed in Annex IV(a) to that directive, such as 

the European hamster (Cricetus cricetus), to reproduce successfully’ 

(C-357/20)

• Substantive scope: ‘The concepts of ‘deterioration’ and ‘destruction’, 

must be interpreted as meaning, respectively, the progressive reduction 

of the ecological functionality of a breeding site or resting place of a 

protected animal species and the total loss of that functionality, 

irrespective of whether or not such harm is intentional.’ (C-357/20)



2) To go beyond protection?

• overarching objective of the HD: ‘The aim of this 

Directive shall be to contribute towards ensuring bio-

diversity through the conservation of natural habitats 

and of wild fauna and flora in the European territory of 

the Member States to which the Treaty applies.’

• French hamster ruling (CJEU - C-383/09): ‘(…) the 

continuing ecological functionality of the European 

hamster’s breeding sites and resting places sought by the 

Habitats Directive presupposes that hamster populations are 

viable in the long term’.



3) FCS and robust population

targets

• Definition of FCS of a species: ‘a viable component of its natural 

habitat, and there is, and will probably continue to be, a sufficiently large 

habitat to maintain its populations on a long-term basis.

• Historical levels? – no general duty yet when checking non-compliance 

going back to 1994 (entry into force HD)

• French hamster ruling (C-383/09): ‘there were no populations of the 

species in Alsace which reached its minimum viable population 

threshold, which is estimated at 1.500 individuals spread over an area of 

contiguous suitable land of 600 hectares’.



4) Reintroduction and repopulation

duty?

• No explicit reference: article 12(1) of the HD does not lay down an 
explicit reintroduction duty

• Non-binding reference in article 22 HD: ‘Member States should study 
the desirability of re-introducing species in Annex IV that are native to 
their territory where this might contribute to their conservation, provided 
that an investigation, also taking into account experience in other 
Member States or elsewhere, has established that such re-introduction 
contributes effectively to re-establishing these species at a favourable
conservation status (…)’

• French hamster ruling (AG – C-383/09): ‘if, as in the present case, the 
populations of a species are so small that they may die out because of 
natural fluctuations in numbers, an effective system of protection must 
aim to achieve a sufficient increase in stocks’

• New EU Restoration Law – more binding rules – both for strictly 
protected species (article 4) and agricultural ecosystems (article 9)



5) Restoration measures beyond

existing breeding places?

• Proactive management measures: ‘it is important that proactive 
management measures (such as restoration of habitats/populations, 
improvements) are not an obligation under Article 12; even though 
they might well be under Article 6’ (Guidance EC 2007) <> new 
Guidance more openness?;

• French hamster ruling (AG – C-383/09): yes recovery-duty, but no 
duty to take restoration measures in areas currently not occupied by 
the hamster;

• French hamster ruling (CJEU – C-383/09): non-compliance-
approach and focus on repopulation programmes that failed to ensure 
a long-term recovery of the declining populations (agri-
environmental schemes

• New Restoration Law – Article 4 and 9 go beyond protected sites (!)



6) Not confined to protected and

occupied breeding sites

• French hamster ruling (AG – C-383/09): ‘(W)here 

hamster populations are too small, habitats in the vicinity 

of their burrows must be managed in such a way that 

hamster stocks recover sufficiently’

• Vienna hamster ruling (CJEU – C-477/19): ‘the term 

‘resting places also includes resting places which are no 

longer occupied by (a) protected species, where there is a 

sufficiently high probability that that species will return 

to such places’ 



7) Binding recovery actions

• obligation of result without a clear deadline: the EC will check 

the result, not necessarily focus on the precise nature of the 

implementation efforts, which leaves sufficient room for voluntary 

actions 

• system of strict protection: such voluntary actions should 

complement and not replace the preventative approaches, there are 

to be enforced (EC Guidance document)

• merely voluntary measures do not suffice (CJEU – C-96/98): 

compliance requires at a very minimum the adoption and application 

of the set of strict protection schemes

• EU Restoration Law – national restoration plans (Article 11)



8) Economic consequences

• Is it justifiable to spent that much money to save a 
declining species: moral question, yet hamster functions 
as a key-stone species, whose recovery will also be 
beneficial for other threatened farmland species

• Article 2(3) HD: conservation measures need to take into 
account social, economic and cultural requirements –
does not trump explicit protection duties

• no justification: economic costs cannot be invoked in 
order to justify the lack of effective recovery programmes
for an endangered species protected under EU law (by 
analogy - C-399-14)



9) Enforceable in national court

• Broad access to justice for eNGOs (CJEU – C-240/09 
and C-243/15): effective judicial protection whenever EU 
protected species are at play, via Article 9(3) of the 
Aarhus Convention

• Substantive review (CJEU – C-404/13): substantive 
review in the context of air quality programs, the same 
goes with recovery action plans, with reference to 
science-based baselines

• Precedents: FCS of the Brown Bear in French Pyrenees 
(Ct Admin Toulouse, 2018) and eco-corridors for Dutch 
wild hamsters (Ct The Hague, 2011)



Restoration-based strategic

litigation?



10) Force majeure?

• Obligation of result: When it has been objectively found 

that a Member State has failed to fulfil its obligations 

under the FEU Treaty or secondary law, it is irrelevant 

whether the failure to fulfil obligations is the result of 

intention or negligence on the part of the Member State 

responsible, or of technical or structural difficulties 

encountered by it (by analogy – C-636/18)

• Force majeure – EU restoration law – Article 4(8) – force 

majeure and unavoidable habitat transformation directly 

caused by climate change



Towards more binding restoration

targets?



VI.   CONCLUSION 



Take home messages

• LAW: under EU law there exist an enforceable 

restoration duty for endangered species (and beyond if 

the EU restoration law is passed)

• SCIENCE: judges are increasingly inclined to take into 

account scientific studies when checking the adequacy of 

recovery programmes

• SOCIETY: under EU law eNGOs and citizens can be the 

voice of nature and enforce existing recovery duties 

before national courts



Thank you!


