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COMPANY LAW IN TURMOIL
AND THE WAY TO GLOBAL COMPANY PRACTICE

Eddy WYMEERSCH

Abstract

In the first part of this papethe point isarguedthat in practice, company law, at
least as far as listed companies are concerned, is increagimgfyroduct of international
practice, which generallydraws on American law and regulationThis effect is the
consequence of thequirements imposed Wiye financialmarkets, bythe existence of an
international community of business leaders and advisors, etc. "Global CoriRpactice”
may become increasingly important in real company life, notwithstarikdendifferences in
regulation.

In the second part, a first and preliminary analysis is madeth@ potential
extraterritorial effects of thewew American regulations ( Sarbanes-Oxfet, NYSE and
Nasdaq corporate governance requirements) on European company practice. Increasingly
integrated company practice may the consequenc@he voluntary naturevhichwas so
characteristic of the emergence of the ,global company practice” is suffering heavily.
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COMPANY LAW IN TURMOIL
AND THE WAY TO
“ GLOBAL COMPANY PRACTICE ”

Epby W YMEERSCH
PROFESSOR AT THE UNIVERSITY OF GHENT LAw ScHooL

1. These are challenging timés company lawyersMuch of their standard concepts and
theoriesdeveloped in thdd990sare being challengednderthe recent confidencerisis that has
pervaded the Americatompanylaw system inthe years 2001-02These developmentsill, as is
already the case some countries, alsaifect European thinking and regulation in company law
land.

The accidents that have occurred — and that continue to be discovered and inveshgated —
receivedmuch attention in the internationatess. Weare still waitingfor the results ofthe first
systematic investigations tell us what really wentvrong. Futurelitigation will also shed some
light on the causes of the collapses. One adpmueever isalready clear today: theresent crisis is
not only a result of fundamental econord&velopmentssuch aghe economiccycle, but is also,
and more deeply the consequence of a major collapse in the corporate governance mechanism take
as a whole.

2. What is striking with these recent events is the speed and depthtdritmission of the
American crisis to the European scene. Although in general - awd exceptions notwithstanding
- the European companies - nor the Canadian, nor the Austrabaenot been plagued by the ills
that affect their American counterparts, the effect of the American confidesehas struck the
European scene just as much as - erhworse than - thédmerican home market. The fall in
equities pricehasbeenstronger in Européhan in theUS. Especially theknock-on effect of the
price plunge on both sides of tAdlantic has had alevastating effect on equitipsices inEurope,
due to the ties that exist between listed companies in Europehdsieen especially visible in the
financial sector, more specifically in thiesurancesector, where thassociation of banking and
insurance in so-calletbank-insurance groupshas revealed theincreased sensitivity of these
groups tooverall equity pricegyrations. The samehas happened tthe valuation ofholding
companies, although there, due to diffenegitiation rules, the effect is quitifferent. Comparable
knock-on effects can be noticed in the sector ofiritiestment companies: American muttuahds
havebeen reported to sell equities at a pace raseBnbefore, whileEuropeaninvestmentfunds
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probably have beenless sensitive to the confidenaisis. The effect onpension funds isalso
different, as in Europe, most pension funds play a limited, often complementary role.

I.. Company law in competition.

3. This interdependence of securities markets on bumtbs ofthe Atlantic iscaused by
numerous factorsThe fundamental economic dependencyath economicsystems igelatively
limited: the imports or exports from and to Europe by the United Sieged not marginal, at least
not dominantindeed, since many yeafgms haveestablished branches and subsidiariesaoh
other’s economies, so that the traderrentscan be kepdown, thereby also offering protection
against the risk of unpredictable foreign exchange fluctuations.

The ties between thgvo markets arenainly, but notexclusively, financiallnvestorshave
been acquiring securities, mairdguity, in eactother’s systems, up to suchpercentage that one
could considethat theseawo markets as being substantially integrated. While European markets
continue to be hampered by not bealige tooffer direct access to the US investors - hence the
discussion orhavingtrading screenslirectly installedwith US brokers - USinvestorshave not
hesitated to diversify theportfolios by acquiring substantial stakes in European securities. US
investment in Europe mainly concerns institutional investors. This feature vatihoat importance
as these investorsave urged European companies to adhere to US standards of corporate
governance.

The opposite financial flow is even more impressive: European invésteeacquiredvery
substantial amounts of securities in hmerican markets, up to thmint thatone now witnesses
clear sensitivity of the dollar/ euro exchange ratio to capital disinvestment movements.

The relative amounts of both investment flows explain why the confidersethat mainly
affected the US investotsas more heavily affected European equity prices: US investoase
obviously been more inclined to liquidate their overseas holdings, in favour of their domestic
positions, leading to eelatively strongerdecline in European equifyrices. Therelatively lower
degree of liquidity of the European markets nago have contributed to thisdivergent price
development.

4. Financial interdependence of European and American securities nrakettsaaffected

companylaw and practice in Europe: conceptigleas, practiceand techniques irfturope, and
elsewhere, haveoulded according to theay thedominant markehasbeen dealingvith similar
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issues. In a further stage of development, regulation has been affected by lag BSeasoning:
first in self regulation - the numerous corporgteernanceodes could stand as an illustration for
this trend -later in government regulation, whaoeas and techniquesich asaudit committees,
independent directorproxy voting, insider dealing, take-oveand anti-take-over devicelsavebeen
introduced or at leasliscussed irdifferent regulatory fora irEurope, initially on thebasis of
American practiceand experienceslater enriched by anincreasing number of European
applications. Certain features of compday, and especially of companyactice, havaherefore
become increasingly comparabléis isthe morestriking as some ofhe fundamental concepts
where substantially different: the role of major blockholders, or the social function blifinieess
enterprise, including co-determination, are characteristics in whidBuftgearbusinessstructure
differs from its US and UK counterpari#/hatever these differences, an overarching pattern of a
general company structuseems emerging: it is inspired — but only in part - by pw&tice, but
amalgamates experiences originating in several ecormmdiegal systems. It probably istill too
early to talk about the “global compapwgttern”, but signsare pointing into the direction of some
“international company practice”.

The phenomenon isvenclearer in the field of securities market regulation prattice.
Disclosure documents, such as prospectuses have widely borrowed from US practice, also under the
pressure of the professional intermediaries intervening in the drafting of these documents (bankers,
lawyers, accountants). Accounting practib@as inthe recentast been dominated lthe debate
about the possible use of US GAAP, at least for - but not exclusively limited to - contpahiase
listed or traded on US markets. Thisscussion isnow superseded byhe introduction ofiAS,
aiming at world-wide recognition of accountisandards. Corporatgovernancecodes - often
established at thaitiative of the local exchanges -have borrowed fromAmerican techniques,
sometimedirectly, morefrequently indirectly as beingased orthe authoritative UK model, the
Cadbury Code. Lesdgsible are internacompany rules and practicegalingwith price sensitive
information, or with directors’ dealings in company shares.

5. But evenoutside thdimited world of companies listed on exchanges, or considering an
applicationfor listing, the influence othis emerging‘international companypractice” isvisible.
Here too, although in varying degrees, the influence of the dominant economic system is undeniable,
leading to a still undefined “globalised, widely accepted business practice”.

The drivers underlyindhis evolution towards &globalised” practice arenumerous. A
significant role has to be attributed to the principal actors intervening in company life.

Managers oflarger, listed or unlistedfirms often have accumulated theirbusiness
experience in numerous, especialityltinational,firms. Their international experience is highly
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valued,especially if part of ihasbeen the result of their employment &gyme ofthe world-wide
operators.

The same can be said about the regular company adwsolsasnanagement advisors, IT
advisersput also bankers degal advisors.Most of thesehavebeen US educated or trained, and
bring with them the much needed international experienceeghdical knowledge, which thewil
have to combine with local regulations and traditions.

Auditors, especially those of ttiew remaining international auditinyms are organised to
apply international standards as developed by their world-wide organisatiohighheoncentration
of auditing assignments tthe remainingfour international auditingfirms will increase this
tendency, up to the point that levels of expertise and knowledge are unachievable for auditors that do
not belong to one of thedeur remainingfirms. Here,one may identify the limits o&ffective
competition and danger of concentration in the exercise of the internabiosialesspractice,
leading to a strengthening of this practice.

The “products” generated by these parties al®ve atendency to become increasingly
uniform, and inspired byhe techniques, traditions amdles that areused inthe predominant
market. Merger agreements are drafted according to the models that are usual in thenk&eisg
essentially the UK and US marketis pointhas alsdbeen made about the techniquesd in
securitisation schemes, wher@@w set of techniques, aew terminology and standard contracts
have been developed, leading to what cedeiolarshavecalled a new contradaw, comparable to
the lex mercatoria. The same phenomenon is visible in other fields of buaimessch as banking
contract law.

6. This drive to “globalisation” or “internalisation” has alsobeen sustained by the
investorsthemselves, as the ultimate beneficiaries ofbiiginess effortsThe role of investors in
publicly traded securities is well known. A similar, but necessamgkerphenomenon isisible in
the market for unlisted securities, e.g. in the venture capital market.

In publicly traded companies, investors are taking an increaspgigctive stand to
influence management ahoards toadhere to standards, - g@overnance, accountingprporate
social responsibility, referring i.a. to ethical conduct, sustainable groveghvimonmental behaviour
- that arepaying due attention to tHeng term interest of these investors. The role of institutional
investors in shapingovernance and influencing company decision-makiagbeen sufficiently
documented. The same candagd about organisations representing minority shareholders, whose
legal position hasbeen recognised in some regulatiorissuffices to sayhere that theAmerican
institutional investors, and minority defenogganisations and their requiremehtse stood as a

! E.g.in France.
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modelfor the proactive policies developed by simimganisations in Europe. gimilar, although
weaker drive isbeing developedwvith respect to the other aspects of corporadbaviour, as
mentioned aboveHere again,exampleshave been set mainly byrganisations operating in the
dominant economiés Judicial enforcemenhas become more frequerthat administrative or
voluntary, as was previously the case on the European continent.

Investors in not publicly traded companissich asinvestors inventure capitalare also
calling on internationally developed techniques to monitor their stake. So Bmgnisial reporting
often based on the rules established by the European Venture Capital Association.

An element that is clearly visibleut neverthelessery striking is the emerginguse of a
single businessdanguage. Multinational firmsywhatevertheir home base, cannot continue to use
their home language. Cfacto, English hagecome the internationally acceptaasinesdanguage,
obliging non-Englishnative speakers to use English #®ir common language tallow the
organisation to take part in their exchange of ideas. This trend reinfbecegeviously mentioned
ones, as it facilitates contacts with internationally active advisers.

7. How can this drive to internationalisation be situated againdtaitiground of company
law remaining essentially a domestinatter? Inmost jurisdictions, companjaw remains a
substantiallylocal topic, being governed either by tHaw of incorporation or bythat of the
company’s seat. Has not American company law remained largely local, i.dasfBoesnot the
same apply to the European Union?

In the European Union a drive for harmonisati@sbeen felt essentially in Hest quarter
century of theUnion. It hasbeen weakened these last years, in part as a consequence of the
increasing internationalisation, leading to hesitations as to the necessity and to the direction of future
harmonisation processes. This hesitatitaly be ascribed to the changes in opinion about the role
of the business firm and abahe fundamental organisational techniduédso, thephilosophy of
“harmonisation” isbeing criticised, asdifferencesbetween the nationatompany lawshave
continued to exist, and the expected economies of scale have not been achieved

2 The movement for corporate social responsibility dates back to theseadytiessee REEN, M. and MASSIE,
R., The Big Business Reader, essays on Corporate America, 1980.

8 One couldrefer here tathe roleplayed by securities market supervisors withspect tothe development and
enforcement of company law rules, such asBklgian Commissionbancairethe French CORandthe Italian
Consob.

4 E.g. on the existence of one or two tier boards, on the role of the shareholdgseialand onthe “one share,
one vote“ rule.

® See for more details: WWMEERSCH E., EuropeanCompanyLaw and CompanyLaw in Europe, T European
Jurists Forum, Nomos Verlag, 87, (2001)
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As a consequence, there has been insecurity aswath&rward, as to thprioritisation of
the subjects to beackled,but also as tdhe way to deal with ther(e.g. self-regulation state
regulation; directive v. regulation).

In the meantimecompany practice - i.éde facto companylaw” - has movedmore and
more closely to an internationallyidely accepted pattern. [Bermanbusinesdeaders not only
advocatebut effectively introduce in leading companies - orfde facto” basis - amanagement
board chaired by a powerful CEO, rather than maintaining the mandatotier boardchaired by
spokesmen, the decision is inspired and motivated by the will to mirror US business practices.

8. If a wide movement towards a single business pattern can be witnessed, théocabises
evolution deserve further scrutiny.

World-wide competition probably ihe main factornot so much the direct competition in
the product markets, or in the labour markets, but mainly competition for the financial foedimes,
capital to be investedHere competition relateboth tovolumeand in price. The awareness of the
impact of thesecurities markets on the financing conditions, but indireddgp onthe financial
position ofthe businesdeadershasincreasingly lead to a mimicking of tleiccessfuformulae
developed by their mosuccessful counterparts. As mostileé timethesehavebeenAmerican, it
seems logical that the American business model has been advocatethasttb#icient.The long-
lasting successful businesgcle underpinningAmericanbusiness irthe 1990s hasontributed to
the prestige oAmericanfirms andtheir status asnodel to be followed world-wide. Approaches
followed by US firms - e.g. the firms’ growth being due mainly to acquisitions, rathethttargh
internal growth - is a pattern imitated by magyropean firms, often withoutny evidence of
additional efficiency. Thesdecisionswere howevetaken onserious business groundsmong
which the perception of the marketereessential. The need to be able to compstie sufficient
weight in the international markets, the neeavoid thatother parties takadvantage of additional
opportunities, or t@void becoming dwarfedavhile competitors are increasing tha@mpact on the
markets, are often citetlere again, the pacand direction of developmentgere dictated by the
main competitor.

Competition in the markets necessarily leads tadthelopment of the same toods)d, if
possible, of even more efficietdols. The comparisomvith a warsituation is striking: competitors
want to have at least the same weapons. Flexible merger regulationsakapever markets, &ide
choice of financing instruments, performance linked remuneration can be cited as examples. If

[Financial Law Institute 2002 6



possible, firms will request atevelop an evemore favourabléreatment, to be able to outwit their
competitors.

9. Competition between the business firms necessarily influencestitiieleregulators and
supervisorswill take if confrontedwith the sameissues. Inthe field of companyaw, there are
traditionally no supervisors in charge of checking the implementation of the law: this is taken care of
by the judiciary, on théasis of an ex poseview. Inthe field of securitiesinderthe aegis of the
“protection oftheinvestor”, an exantereview often is required. Here securities superviduage
frequently beennvolved in applying companylaw, accounting and disclosure rules. many
jurisdictions they have been involved in checking whether company conduct was in confattmity
not only the legal rulesput alsothe more general precepts of protection of the investats,
principles ofethical businessconduct and the efficient functioning of the markétsany of the
practice rules that were developed by securities supervisors have later been incorporated ‘in statutes
These statutes often were applicable, not only to listed companies, but to all companies fn general

Companylaw in general,and itsimplementation by securitiesegulators has nobeen
insensitive to the above mentioned competition aspects: rules onbsiyabackshavebeen applied
in a more flexibleway, rules onpre-emptiverights on share issuegsere more easily set aside to
facilitate company financing, accounting for goodwill was applied more construttively

It will therefore not besurprisingthat securitiesegulators inseveralEuropean jurisdictions
havebeen a importansource of companyaw, initially by way of soft law. In the American
securities regulation, which is federal and thus different from comipanyho similar development
has taken place, except for the recent changes.

Theoretically the dividing line between compday and securities regulation often is being
determined as relating to listed v. unlisted companies. In reality it is a fluid oneaimled at listed
companies are often declared applicable to unlstex$. Orthe lattercompanies oftenoluntarily
adhere to the higher standards set for the most important, listed companies (IAS being an example).
Competition for excellence sometimes applies.

® See e.g. the discussion on accounting treatment of acquisition goodwill, where the European approach, at least in
some member statefmllowed amore aggressive stand. Begtting off acquisition goodwill against oviunds,
the management was able to present more favourable ratios to investors, and hence support the share price.

" Several of the Second company law rules originated in supervisory practice.

8 Sometimes including the private companies, or even co-operative societies.

®  See footnote 6.
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10. The abovementioned developmemigve mainly addressedhe rulemakingprocess
applicable to listed companies that are operatinder the strains of international competition,
essentially in the international financial markets.

One may alsalraw attention to similar phenomena at el of unlisted firms. These are
not always the smallenes. In Europe.g., in many economiystems, the state or pubbodies
own or participate in majobusiness firms.The organisational patterns followed are usually
borrowed fromthe privatebusinessfirm: board structure, internal and external supervisieit
generally follow the patterns used by private firegnmore as public authorities increasingsll
on private sector managers to manage these firms. Sometimes specific issues have to be met, such e
the continuing control by the state of its dominant influence of the'fiffe limits of the public
interest allowing such contrblavebeen newly defined by theuropean Court odustice, as far as
“golden shares” are concerriéd

Looking at thelegal framework applicable to state owrlmgsiness, onavill probably find
that regulators have been inspired more by the organisational pattgmstEsectorsfirms, than
by the examples set by their colleagues in other jurisdictiodsectly, thedripping througheffect
of internationalbusinesgpracticewill hence take place ascansequence of the role of tpevate
businessfirm as an organisational model. Audibmmittees,independent directors and other
paraphernalia of corporate governanpep up, even infirms that were previously state
administrations, governed essentially by public law.

11. In the segment of the smaller firms, the integrating effect of the internataphl
markets and theompetitiveforcesthat underpin thesenarkets, idessvisible. This doeshowever
not mean that rule-making relating to these companiasotsinfluenced by similacompetitive
forces. Law makerscompete against each other to obtain the favourusinessfirms, and the
related addedvalue that these mayepresent.Here, one comesacrossthe conflict between
competition between regulations, and European harmonisation.

Looking at the Europeascene different forcesare at play. On the onleand, European
harmonisation has introduced a pattern of rthes are largelybut not entire similar. On the other
hand national regulators continue develop their owrregulations according to theperceived
needs. National initiatives often are inspired by competitive drivers: in order to allow firms operating
from their own jurisdiction to be more competitive, regulators have inveltedets ofregulations,
or even newcompany typessomeeven bypassing Europeadirectives®. Also, regulatorshave

10 See WMEERSCH in FS Merchierswherethe application ofcorporate governance techniquestie central
operator in the power sector is analysed.

" Here one meets the subject of golden shares, see the recent decisions of the ECJ.

12 See the rules on the société par actions, to which the European directives were obviously not applicable.
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borrowed from their colleagues regulatory techniques that had peffeetive in thgurisdiction of
origin, allowingregulators to benefit fornthe experience acquired in the latter jurisdictions, and
even avoid some of the deficiencies that may have existed’there
National regulators responsible for general company law are -some more thanavthess-
of the competitiveaspects of theitegislative actionThis awarenessan be expected to prevent
national regulators from enacting regulatidingt would excessivelgestricts thefreedoms granted
to the business firms subject to their jurisdiction. Too strict regulatidh$orce firms toemigrate,
while considerably more flexible regulation will attract firms. Takes onthe minimum capital can
be cited as an example: ti@entros case illustratgbat firms look at minimum incorporation
expenses, and therefore prefer to incorporate in jurisdictions with a minimum capital requirement.
Often, the fear i®xpressedhat competition betweeregulationswill lower the applicable
standards: harmonisation is then required to introducenanum floor, offering the necessary
guaranteegor firms operating, especially on @oss border basisThe argumenthas acertain
validity, but should be used with care. Firms twant to besuccessful in businesmve nointerest
in presenting themselves to their clients, or to their creditors as offering insufficient guarantees. The
markets, e.g. their bankers, or suppliers will require additional guarantees, often as addjitedal
Hence, upwards competition will play a role. Transparency is an essential prelifointg type
of competition to take place. It is questionablewioat extentfraudulentwill be preventedfrom
operating by company law techniques.

II. Changing perspectives

12. The recent turmoil in thdmerican,and to a lesseextent in the European, securities
markets, is likely to challenge a good part of the accepted wisdom concerning caopamance,
reporting and internal control. Boards, independent directors, @mdinittees, auditors, accounting
rules have been proved rather ineffective in making the corporate system fail proof.

New regulations have been enacted in the United States, as aedipmsise tohese highly
disturbing findings. An in depth analysis thie causes and consequences cannot be undertaken
here. Itwill suffice to point to some dhe most significaninew rules and analyse twhat extent
these might affect European company law and practice.

The new Americamegulations are of differemrders: first comethe Sarbanes-Oxle¥Act,
signed by the President on Jd, 2002, whichchanges the Securities Exchamge of 1934 and
is therefore applicable tall companieswith more than500 shareholders go-called“public”

13 See the rules of Belgian companies law on mandatory repurchase, which haberb@egedfrom similar Dutch
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companies). This Act calls for a seriesimplementingmeasures to benacted by the SEC, which
at the moment of writing are still unknown.

In addition to these statutory measuties two main markebperators -the NYSE and
NASDAQ - have also published new requirements applicable for companies the secuwtigshof
are traded on their markets.

All three regulations are applicable startingm August 2002, althougimplementation for
specific rules may start at a later date.

13.Reviewing both the Sarbanes -Oxley Act and the NYSE rules, one could suntimeirise
contribution to longterm companylaw innovation as being essentially an exercise in the
strengthening and deepening of the existmadtern,rather than its fundamentaéview Both
documents essentially reinforce the composition of the existdgeswithin the company, clarify
and strengthen theaompetenciesand add numerous disclosuresceftain transactionthat had
given rise to public criticism, and sometimes outcry.

It seems interesting to witnei®at securities regulation is once more overtaking company
law in dealing with public companies’ conductThe same phenomendmas been witnessed
frequently in Europe.

However, inthe UnitedStates, companiaw is essentially a subject thdtelongs to the
competence of theStates. Hence one could probably qualify tbevelopment as durther
involvement offederallaw in company matters. Is this a step to a federal company The
technical answer will probably beegative, ashe rulesare applicablenly to companies subject to
the Securities Exchange Act —i.e. public companigis more thar600 shareholderling reports
with the SEC* — and to listed companies.

14. A subject on which there has been and will continue to be extefisaugssiorrelates to
the application of these new rules to non-US companies. It would seem that the Sarbanes-Oxley Act
is considered applicable to non-US companies with securities, incla@fjs, on US exchanges.
If that reading were upheld, it would result in rendering a substantial part néwhé& Sregulation
applicable outside the United States. A new, and most significant step eweldeen taken on the
road towards internationally “accepted” rules of company law.

The sameeasoning does natpply to therules of the NYSE, which due to their self-
regulatory character would call for adequate explanation in case the fria®ign isunable tomeet
the NYSE requirements. An express exemption has been provided, requesting non-US companies to

law.
4 Companies with more than $10 million in assets whose secuaiteleld bymore than 500 ownemsust file
annual and other periodic reports.
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disclose any significanivay in whichtheir corporate governance practices diffeim the ones
mandated by the NYSE.

Apart from direct application due to the presence ofigheer onthe US securitiemarkets,
indirect application should also be mentioned. Some of the rules of the Sarbanes-Oxley Act apply to
auditors and auditingirms, including the auditing firmpartnersactive outside theAmerican
jurisdictions. Rules prohibiting the provision of non-audit services by the audiwfifralso affect
the foreign partners of the same firm. The same may apply to laf@yers.

Another issue concernsanctioning:very heavyfines are attached to violations of the
Sarbanes-OxleAct, while liabilities of directors and auditorill be significantly increased. The
risk of litigation will increase considerably. Will foreign issuers also be affected?

The scope ofthe newregulation is a subject thaeeds to belarified. Press reportbave
indicated that théeuropean Commissioner in chargetbé Internalmarket, Mr. Bolkestein, has
already made theecessary representations in Washington. Whelesewill be effective,only
time will tell.

15. It would be beyond the scopetbe present paper &ttempt ahorough analysis of the
newrules and taletermine whichrulesare likely to affect international compapyactice, or may
eventually lead to being adopted either in European, or in national cotaparggulations. Only a
few of the rules that may affect European practice will be mentioned here.

a) the auditors.

The position of auditors habeen at the core of the malpractices thate revealedHence the
Sarbanes-Oxley Act provides that

— although audit firms may be appointed for a longer peridamef thereshould berotation of the
partners in charge of the audit (lead partner) and for the audit review partner;

— non-audit services should be procured from other firmsttf@auditing firm;this will probably
lead to a split within the international audit firms that will affect the Europestice, where a more
flexible approach has been advocated in the European Recommendation;

— tax services by audit firms have to be submitted to prior approval of thecaomfititteeand must
be disclosed.

15 Attorneys will beobliged to reportiolations of the securities lawand offiduciary duties, to thecompany’s
general counsel, or to the CEO. In the absence of remedial action, the latter will have to report the matter tot the
audit committee. The rule will be sanctioned by refusing licence to appear before the SEC.
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It seems likely that on these three items international praeticee directly affected: as the
remaining four international audit firms have substantial activities in the USwilidyave toadopt
the stricter American requirements for their operations world-widé@adnthese firmswvere already
familiar with this type of extraterritorial application of the American requirements.

b) Company directors

16. Several of the provisions of the new Act will directly affect non-US issuers.

The certification of the annual accounts by directors of US comphagattracted considerable
attention during the first half of August2002. According to the Sarbenes-OxleyAct, this
certification requiremenill apply toall public filings. Onthe Europearside, theissuesmainly
concerned the extraterritorial application of the new requirement.

CEO’s and CFQO’s of European companidsave inmost casedelt obliged, after much
hesitation, to attest the accuracy of their annual accounts, altdowgghent legalbpinionswere
circulated orthis topic.Theissuemay not necessarily be related to the intrinsic accuracy of the
accounts, as according to natiotaV, annual accounts often asggned bythe members of the
board of directors. Costs ohplementationand risks of liability essentiallymotivated European
CEOs toattempt to obtain an exemptiéiom the SEC. Atthe moment of writing it is becoming
increasingly likely thaCEO’s and CFO’s of European companiasill submit to thecertification
requirement. To the extent thasuers oflisted securitiehaveoptedfor taking advantage the US
markets through bsting, it seemsacceptable that theshould alscadhere to the practices that are
considered necessary for the correct functioning of these markets. On thkaoitheit remains to
be seen whether this requirement will reduce non-US issuers’ interest for listing on US markets.

A rather conspicuous provisionelates to the prohibition to grant loang)der whatever
form, to companyofficers and directorsThe prohibition clearlyefers to some ahe abuseshat
have been discovered in the recesges. As far as Europepractice is concerned, the statute in at
least some jurisdiction&calls for a similar prohibitionwhile in mostlegal systems, in the absence
of an outright prohibitionloans to directorsre subject to specifiules and disclosur&s Here
again, it seems not unlikely that the rule would be considgppticable to directors arufficers of
EU-issuers, and that the present disclosure will not suffice.

16 See s. 330 of the UK Companies Act 1985.
17 See art L 225-43 of the French Commercial Code; see also § 89 of the German AG (authorisation of supervisory
board).
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The prohibition may especially be significafptcontrary to the present formulation of the
Act, controlling shareholders would be included, as this extension would gafatiythe relations
with controlling shareholders, that are prevalent in the European business structure.

17. Reporting obligationswith respect to equities held by directors, officers and 10%
controlling shareholders have also been strengthened. In the future repdirtnage totake place
within 2 days ofthe transaction. Europedssuersoften are not subject to similar reporting
requirements in their home jurisdiction.wtll in all likelihood be introduced as part of the future
“market abuse” directivVé. Here again, taking into account the easy public accessibility ofidtis
it seems unlikelythat the tworeporting requirements would beery much different: the most
demanding market will set the pace.

Specific additionatisclosuregelating to the annual accouritavealso been strengthened.
Implicitly referring to theEnron case,off balance sheet liabilitidsave to beexpresslymentioned,
while material changes in the financial condition and significant companyhesa® be published
at once. That off balance sheet accounting will be strengthened will not be regretted, as it is generally
considered one of the - unfathomable - weaknesses of present accdtdoiveger, tothe extent
that US accounting rules and practices would indirectly be rendemidable this would probably
lead to a similar conflict as has been raised with respect to the application of US accounting rules.

C) Code of Ethics

18. Two requirements of the&arbanes-OxleyAct call for softer measureswith whom
companies can deal with on a “comply or explain”- basis. These measures réiatesiguirement
for boards taadopt a Code oEthics, while theaudit committeewill have to contain at least one
financial expert, who has to be expressly identified in the company’s disclosures.

As some European compani¢mve already adopted self-imposettodes of good
behaviour”,while somehaveappointed an interndethics committee” itseemslikely that those
who have already taken action will be able to refer tariteasures taken. Other companéls feel
incited to follow suit.

As to the appointment of a financial expert amongAbdit committees’'membersthis is a
more delicate issue as liability may attach to this designation. Here again, the new US regiilation
put considerable pressure on the international practice.

18 See Draft Market abuse directive, art. 8
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Conclusion

19. In companylaw, aswell as insecurities regulation, the regulatasystems do no function in
isolation: they are interdependent and are compétingnarketshare. Thidfeature is especially
visible in the segment of listed companies that are competing for funds on the international financial
markets. As a consequence company pratige toadapt to the requirements of the markets.
Voluntary adherence to theestpractice isconsidered necessary ¢onvinceinvestors to partith

their money. Therefore companies volunteer to adopt the practiceslesthat arebest known to

these investors, ancteate the least externalitigsa.v. their perception. Hence there iss&ong
tendency to mimic structures, behaviour and regulation.nlih@erous corporatgovernanceodes

also try to express this feature.

The recent events in the United States have put a new development on the forefront, which is more a
reinforcement of an existing tendency than a whody phenomenonThe strongintervention of

the public authorities in the securities markieiws torestore public confidence in the markets.
Therefore the same discipline should be applicable to all issuers that solicit the public’s favour. As a
consequence thaew rules, whethethey be market rules, securities regulatory provisionsgven
companylaw rules, are rendered applicablealbissuers Americanand non-American alike. Here
competitiondoes not sonuchact as thenore orlessvoluntary vectorleading to equalisation of
company provisions angractices,but is the result oEompanies’needfor tapping the largest
capital market. Competition tsere again the fundamental driving forathough thetransmission

of the regulatorywill is much moredirect, and much moreoercivethan throughthe previously
observed mere market mechanigdme could considethat a newstep haseen taken towards the
creation of “global company practice”.
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